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Goals
• Clinicians will review professional requirements to maintain
appropriate mental health records.

• Clinicians will learn the appropriate structure to document their
professional duty owed to their clients.

• Clinicians will review the necessary content of mental health records.
• Clinicians will learn the risk of writing excessive versus minimal
records and develop a personal functional format.

• Clinicians will learn the art of writing notes that protect rather than
expose clinicians to risk when facing professional challenges.

• Clinicians will learn the appropriate manner of documenting their

reasoning and process to support their clinical decisions in high risk
situations.
!

PLEASE NOTE: I will avoid using “he or she/him or her” to avoid
confusion. Also, important terminology and concepts will appear
numerous times during the presentation. This repetition is important to
address the clinician’s legal requirements regarding mental health
records.
.
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The Purpose of this Course
Mental health clinicians have a legal and ethical clinical duty to keep records
that meet the prevailing standard of care. They are required to document
their assessment, diagnosis, and treatment intended to resolve the
presenting issue.
!

Business and Professions Code 4999.90 (v): Failure to keep records
consistent with sound clinical judgement, the standards of the profession, and
the nature of the services being rendered.
!

ACA Ethical Standard B.6.a Client Records: Counselors ensure that records
are kept in a secure location and that only authorized persons have access to
records.
!

!

Clinicians will learn to apply the standard of care to satisfy ethical, legal,
and/or administrative requirements when maintaining records. Their mental
health records will serve as the only tool they can rely upon to protect the
them should they face any form of administrative, ethical or legal challenge
involving client relationships and/or provided treatment.
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An Example of Clinical Unpredictability
1.1 Simi Valley, CA
!

A clinician receives a phone call from a Hispanic engineer working for a
state agency. His complaint involves anxiety related issues, which are
interfering with his work.
!

During the first session, he tells the clinician that ever since his girlfriend
infected him with Hepatitis C, a deadly liver infection, he’s been worried
of dying. The medical reports indicate that the client has been tested for
Hepatitis during the last year and there’s no evidence of infection.
!

The client continues counseling for 6 weeks and indicates he’s very
angry with his ex-girlfriend for infecting him. His sister accompanies him
to this session and tells the clinician she’s worried about him. The
clinician asks directly: “Are you going to hurt your girlfriend? Are you
going to hurt yourself?” The answer is a firm: “No.” The clinician tells the
client: “Look, I can understand you’re worried about dying. I’m referring
you to a specialist for further treatment. I can’t help you anymore. Please
keep your appointment for the insurance paperwork.” The client fails to
show for his next appointment.
.

.
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Simi Valley murder suspect body found in
forest
September 8, 2001 Posted: 2:18 AM EDT (0618 GMT)

SIMI VALLEY, California (CNN) - Police Friday discovered the body
of a man wanted for killing three
people in a Simi Valley
neighborhood this week.
State park rangers found a rental car hired to Reynaldo Herrera
Rodriguez, 35, near Ojai, California, in a remote mountain region
northwest of Los Angeles, said Sheriff's Department spokesman Cpt. Ken
Cozzens. Officers gave chase to a man seen near the car, but lost him.
A massive search of the Los Padres National Forest turned up the body of
a man shot in the head about an hour later.
Officers heard a single shot fired before finding ther victim, and a gun
was located next to the body. Police later confirmed the dead man was
Rodriguez.
Fifteen units, helicopters and a SWAT team took part in the search.
Rodriguez went to the home of his former girlfriend, Maria Rios,
Wednesday and randomly fired at her relatives, said Simi Valley Police
Sgt. Bob Gardner. Rios was not home at the time of the shooting.
Witnesses told police Rodriguez was last seen driving a rented dark blue
2002 Ford Explorer. A 2000 Toyota model registered to Rodriguez was
discovered in a parking lot early Friday.
The carnage began Wednesday afternoon when Rodriguez entered the
open garage of the home and fired a handgun, hitting Rios' brother, Rigo
Calderon, 16, police said.
The boy was treated for a gunshot wound to his right thigh and released.
The suspect then entered the home "and fired at all occupants he
encountered," killing Esperanza Martinez, 80, the grandmother of Rios,
her brother Ricardo Calderon, 12, and her daughter, Shantal Rios, 4, the
police report said.
Rios' sister, Lucia Vargas, 19, suffered two gunshots wounds, one to her
abdomen and one to her left hand. She remained hospitalized Friday in
stable condition at Simi Valley Hospital.
Rios' brother, Rafael Calderon Jr., 18, suffered a sprained ankle when he
jumped from a second-story bathroom window.

.

The home belongs to Rios' parents, Ana and Rafael Calderon, who were
not home during the shooting.
http://archives.cnn.com/2001/US/09/08/simi.valley.shooting/index.html
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The Bane of Clinical Practice
!
!
!

Unpredictability!
!

!
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Mental Health Records and the Clinician’s
Risk of Facing Legal Action
From forensic experience, I know that any clinical situation regardless of how benign it
appears, can rapidly escalate into a high-risk situation with dire consequences for the
clinician. I personally know of clinicians who failed to prepare for these unpredictable clinical
situations at the beginning of treatment and sadly, they faced difficult, stressful, and
detrimental professional and financial experiences after being sued.
I have found that only mental health records, when used appropriately, can serve as a
defensive tool for the clinician especially when attorneys subpoena clinical records. The BBS
and opposing attorneys tend to view these situations carefully when a client complains of
having suffered an injury arising from treatment:
✤ Child abuse or elder/depending reporting challenges.
✤ Child custody complaints by one parent.
✤ Failure to protect against risk to self.
✤ Failure to protect in a serious threat to harm.
✤ Accusation of termination violation.
✤ Accusation of creating a harmful dual relationship.
✤ Providing inappropriate treatment, diagnosis, and assessment.
✤ Practicing without the appropriate scope of competence.
✤ Violation of confidentiality.
!
.
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1.0 Introduction
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1.1 Attorneys; Bless their Heart!
!

When a client claims a clinical injury, attorneys sue because the
clinician’s malpractice insurance can be a highly rewarding
financial source. On the other hand, not having insurance
exposes the clinician to possible severe loss of personal financial
resources. Having appropriate records can help clinicians defend
against a malpractice action.
Opposing attorneys have learned that mental health clinicians,
as a group, maintain substandard records and poor
documentation. A maxim among attorneys is; “The worse the
records, the greater the award.”
!
!
!

$

!
!
.
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1.2 The Importance of Documentation
In California, clinicians have a professional duty to assess, diagnose, and
provide treatment appropriately.
The duty to assess begins with: a) obtaining all necessary clinical
information, performing necessary psychometric assessments, and
assessing the client continuously throughout the duration of the
professional relationship.
The duty to diagnose demands that the clinician rely on assessment
protocols throughout the duration of the treatment to identify clinical
behaviors, psychosocial problems, and mental disorders that require
appropriate treatment.
The duty to treat requires that the clinician identify and create a pathway
that will serve to address the client’s presenting issues.
This clinical information is never static. Think of it as as the contents of a
cauldron over a fire. The contents swirl as the heat increases or
decreases.
!

.

.

14

1.3 Documentation and the Standards of the
Profession
For CA LCSWs, BPC 4992.3 (t) states: Failure to keep records consistent with
sound clinical judgement, the standards of the profession, and the nature of the
services rendered (is considered unprofessional conduct).
For CA MFT, BPC 4982 (v) states: Failure to keep records consistent with
sound clinical judgement, the standards of the profession, and the nature of the
services rendered (is considered unprofessional conduct).
These laws are vague and can cause confusion as we will create clarity as we
continue.
We will convert the vagueness into our asset.
!
!

.
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1.4 Mental Health Records as Legal
Documents
Mental health records become legal documents when they interface with the
legal system or when an attorney subpoenas our records. The following
situations can initiate a subpoena: a divorce action, a custody evaluation, a
personal injury action, a worker’s compensation action, a court mandated
criminal or civil evaluation, a Board administrative action, a malpractice action,
a criminal action, an immigration action, a federal action, and a HIPAA
investigation.
When the subpoena is issued, the clinician must provide the requested mental
records within the specified time. Once these records are released, the
clinician no longer has control of the clinical information contained in the
records and in many cases, confidentiality no longer protects the contained
information.
At this point, should an opposing attorney who considers suing the clinician
has an opportunity to review the records to determine how she will discredit
the clinician and highlight his unprofessional conduct and incompetence to win
the case.
!
!
!
.
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1.5 Clinical Example # 1
Rodney, a seasoned clinician, is a stickler for detail when writing mental
health records. Recently, one of his clients attempting to resolve issues
of abandonment, shared with him a nightmare about his deceased
mother, with whom he had a difficult relationship with for many years.
The nightmare involved attempting to find his mother in a fog and
though he could hear her, he couldn’t find her. At the moment when was
about to reach her, he fell into a deep hole. Next, he woke up screaming.
To avoid forgetting important clinical details, Rodney writes a lengthy
entry in the client’s record indicating that his client’s frightening
nightmares involve his mother’s abandonment, which caused the client
to suffer great pain. From Rodney’s perspective, the client still carries
this childhood trauma which causing the client great distress and
mistrust of others.
Two years later, the client is injured in an auto collision and indicates in
his pretrial documents that Rodney treated him for Major Depression. He
claims depression as a result of the injury. The opposing attorney
subpoenas Rodney’s records. Rodney complies.
!

.
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1.5 Clinical Example # 1 (Continued)
!

The opposing attorney subpoenas Rodney’s records to show the court
that his client’s claims of emotional injuries did not result from the auto
collision. Instead, they preceded the collision and resulted from the
traumatic childhood exemplified by the continuing nightmares.
Though Rodney doesn’t know it yet, he could be aiding the opposing
attorney win the case against Rodney’s client. It seems that the
excessive records provided the opposing attorney sufficient information
to show the court that the client’s traumatic experience with his mother
caused all of his emotional suffering and not the auto collision as
claimed.
Imagine that you’re Rodney’s client and you’ve lost the opportunity to
recuperate your medical expenses due to Rodney’s excessive notes.
What recourse do you have to recuperate the loss of your medical
expenses and the physical pain you’ve suffered?
!
!
!
.

.

18

1.6 Clinical Example # 2
!

Roberto faces a Board investigation due to a misunderstanding with a
client regarding a financial issue. Though he had informed the client
about the initial fee, it appears that both misunderstood each other
regarding how Roberto would raise his fee annually. The client
understood that Roberto would discuss the issue with her prior to raising
her fee. Roberto’s position was that he could raise the fee at his
discretion. The following year, he raised the client’s fee. She felt betrayed
and became extremely angry. She submitted a complaint to his licensing
board. The board investigator requested his records prior to meeting with
him. Roberto strongly believed that his task as a clinician was to protect
his client’s confidentiality and thus kept minimal records. Later, a letter
from the Board informed him that he was facing additional charges for
violating the mental health records legal requirement as evidenced by his
substandard records.
!

.
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1.7 Clinical Example # 2 (Continued)
We can say with certainty that Roberto never intended to hurt his client.
Probably, other clinicians have had similar misunderstandings. However,
Roberto may not have understood the nature of his professional responsibility
to his clients and how to document it appropriately.
It appears that he failed to document the following: a) his policy regarding fees,
b) his discussion with clients about fees, c) his fee structure, and d) how often
he would raise his fees and by what amount.
It appears that Roberto failed to consider that the Board or another third party
would and could request and obtain a copy of his records and would deem
them inadequate.
If Roberto were to ask you:
How could I have prevented this mess?
!

.
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1.8 Mental Health Records as a Point of
Reference
Appropriate mental health records provide the therapist a point of reference in
the following:

•
•
•
•
•
•
•
•

!

The client's presenting issue(s).
Treatment prioritization for the presenting issue(s).
The treatment for resolution of the presenting issue.
Treatment continuity if needed due to infirmity or death of the clinician, or
other compelling reason.
A resource of clinical data in case of a future need or injury.
A source of clinical information if a subpoena mandates it.
A defense instrument in case of malpractice or administrative action against
the clinician.
The clinician’s rationale for managing crisis clinical challenges.
!
!
!
!

.
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1.9 Clinical Safety
Clinical safety can be a double edged sword. Some clinicians take a
lackadaisical attitude and not worry about unpredictable legal actions. Others
make sure that they apply legal and ethical guidelines to the letter of the law.
From my experience, “the reality of managing clinical safety” lies somewhere
in between. It serves each clinician to find his or her balance of clinical safety.
An example of an unpredictable clinical issue is the “Confidentiality Bind.”
Clinicians have be sued by the reported party for breaching confidentiality as
mandated by law. Clinicians have also been sued by the BBS or an attorney
when they determined that the presenting clinical conditions failed to meet the
legal threshold for breaching confidentiality.
We will learn how do navigate and document this bind safely.
!
!
!

.
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2.0 The Purpose of Mental
Health Records

.
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2.0 The Purpose of Mental
Health Records
ACA Ethical Standard Regarding Client Records
!

B.6.e. Assistance With Records
When clients request access to their records, counselors provide assistance and
consultation in interpreting counseling records.
B.6.a. Confidentiality of Records
Counselors ensure that records are kept in a secure location and that only
authorized persons have access to records.
B.6.f. Disclosure or Transfer
Unless exceptions to confidentiality exist, counselors obtain written permission
from clients to disclose or transfer records to legitimate third parties. Steps are
taken to ensure that receivers of counseling records are sensitive to their
confidential nature.
B.6.g. Storage and Disposal After Termination
Counselors store records following termination of services to ensure reasonable
future access, maintain records in accordance with state and federal statutes
governing records, and dispose of client records and other sensitive materials in
a manner that protects client confidentiality. When records are of an artistic
nature, counselors obtain client (or guardian) consent with regards to handling of
such records or documents.!
.
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2.1 Addressing the Presenting Issue
When clients seek psychotherapy or social services, they are usually
motivated by a compelling reason also known as the “presenting issue.” The
presenting issue has multifactorial implications in treatment. Consider the
following:

•
•
•
•

How long has it been present?
How severe is it?
What is the client’s degree of perturbation?
Which clinical behaviors and their duration are associated with the
presenting issue?
What psychosocial factors are present?
What risk factors are present?
What cultural factors are present?
Can the clinician resolve it?
Does the treatment plan address the presenting issue?
How will the clinician document it?

•
•
•
•
•
•
!
!

How do we document these points?
!
!
!
!
.
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2.2 Addressing the Clinician’s Scope of
Practice
Scope of practice is the defined arena of clinical practice established by law.
For example in California, LPCCs provide psychotherapy to focus their
treatment on the remediation of cognitive, mental, and emotional issues.
LCSWs address psychosocial adjustments. The term “psychosocial” applies to
addressing the needs of individuals, families, or groups within the context of
community and society. MFTs address the enhancement of relationships,
which meant that they can treat individuals, families and groups for a myriad of
personal and interpersonal issues related to relationships.
!

In legal cases, opposing attorneys will try to show that the clinician
practiced outside of his or her scope, for example, as a psychologist. This
would be a severe violation of the Business and Professions Code. This
automatically sets up the clinician for an accusation of unprofessional
conduct by the BBS (Bless their heart!).
!
!
!
!
!
!

.
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2.3 Addressing the Clinician’s Scope of
Competence
CA law and ethical standards require that clinicians must have the scope of competence
when providing or social services in specific areas of practice.
Attorneys will:
• For example, opposing attorneys will accuse the clinician of failing to know the
recommendations of Dr. Bruce Bongar when treating depressive, bipolar II, or
suicidal clients.
• Will ask the clinicians where, how and with whom did he obtain his competence in the
specific focus of treatment?
• Will demand that the clinician provide a list of all courses they’ve taken, books read,
and internships and trainings they’ve been involved that support his or her scope of
competence.
Remember, attorneys want to win their case. There’s a lot of money at stake for
them. Thus, they will be thorough in their query.
!

There’s an easy solution. Ask me later when we address the components of mental
health records.
!
!
!
!
!
.
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2.3 Addressing the Clinician’s Scope of
Competence
ACA Ethical Standards for Competence
!

ACA Ethical Standard C.2.b
Counselors practice in specialty areas new to them only after appropriate
education, training, and supervised experience. While developing skills in new
specialty areas, counselors take steps to ensure the competence of their work and
to protect others from possible harm.
ACA Ethical Standard C.2.c
Counselors accept employment only for positions for which they are qualified by
education, training, supervised experience, state and national professional
credentials, and appropriate professional experience. Counselors hire for
professional counseling positions only individuals who are qualified and competent
for those positions.
ACA Ethical Standard C.2.d
Counselors continually monitor their effectiveness as professionals and take steps
to improve when necessary. Counselors in private practice take reasonable steps to
seek peer supervision as needed to evaluate their efficacy as counselors.
!
!
!
!
.
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2.4 The Purpose of the Components of Mental
Health Records
Appropriate mental health records include several components and their
function is to complement each other to provide a comprehensive perspective
of how the clinician assessed, diagnosed, and treated the client throughout the
duration of treatment.
A. Assessment Protocols
Intake Form and History
Previous Treatment History
Consultations
Mental Status Exam
Beck Depression Inventory
Observable Clinical Symptoms and Duration

LEADING TO: B. Diagnostic Protocols

DSM 5 Diagnosis
Prognosis

LEADING TO: C. Treatment Protocols
4 Phase Treatment Plan
Goals & Objectives
Proposed Resolution of the
Presenting Issue
Assessment of Treatment Progress
Management of High-risk Issues
as Needed
.

!
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2.5 The Purpose of Components of Mental
Health Records
These components serve to protect the client and the clinician. For example,
the assessment protocol supports the diagnostic protocol, and in turn it
supports the treatment protocol. This integrative approach meets the clinician’s
therapeutic duty.
When the clinician considers this premise for her documentation, she can
protect herself because she’s comfortable knowing that her assessment
appropriately support her diagnosis and the latter support her treatment format.
In a legal case, an attorney would likely ask the clinician:

• How did you assess my client?
• How did you diagnose my client?
• How did you determine the necessary treatment for my client?
In a Board action, the state attorney would ask:

• “How did you document the clinical steps did you took to assess Mrs.
Smith?”
!
!
.
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2.6 Clinical Example
A clinician treats a suicidal teenager and to reacquaint herself regarding
the appropriate steps required to manage challenging depressed clients,
she rereads Dr. Bongar's book "The Suicidal Patient: Clinical and Legal
Standard of Care" © (2002, APA). She knows that she has the legal duty of
taking appropriate steps to protect the life of the client.
!

Unfortunately, one of her teenage clients suicides in spite of her best
efforts. She’s sued for failing to protect her client. The opposing attorney
subpoenas her records and these indicate that she applied the prevailing
standard of care when treating her client.
!

After reviewing her treatment records, the opposing attorney:
!

Dropped the case against because he realized that he would not make
any money in this case.
!

The elements that helped the previous clinician win the lawsuit follow:
!
!
!
!
!
.
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2.6 Clinical Example
!

•

Having a highly organized structure.
This clinician used a structure that balanced content with structure.

•

Her progress notes the avoided the extremes of voluminous v. scanty
notes.
This approach allows the opposing attorney access to too much clinical
material. Scanty notes fall below the standard of care.

•

She documented how she assessed, diagnosed, and treated the client.
The records document the essential assessment, diagnosis, and
treatment elements while using brevity to manage progress notes and
other necessary elements.

•

She documented how she reasoned her decisions to manage risk.
This process demonstrates her decision-making process when
determining how to manage risk.

!

!

!

!
!
!
!
!

.
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2.7 Legal Implications of Mental Health
Records

1

If a clinician should face any one of these clinical issues, quite likely she
will have to produce her records to one of both parties involved in these
proceedings.
!
•
•
•
•
•
•
•
•
•
•
•
•

conflictual child custody challenges
contentious divorce cases
automobile collisions
sexual harassment actions
criminal actions
civil actions
malpractice actions
mental competence challenges
immigration processing
adoption procedures
care facility placement for the elderly
licensing board actions

Some clinicians state that they will not keep mental health records to
protect the client. Others say that they won’t need to keep records. Other
clinicians emphasize that if they don’t keep records, they won’t have to

.

.

33
1

2.8 Clinical Example
Mrs. Rogers, a middle-aged woman, calls a clinician and wants to know if
she treats weight problems. She indicates that she’s had a weight
problem ever since she was a teenager and now her teeth are hurting
from regurgitating.
Forms groups of four, keep your discussion to 10 minutes and explore the
following:

•

What are the two fundamental challenges the clinician faces?

•

How would you document these challenges in your records?

•

If a legal challenge were to occur, how would you manage it in your
mental health records?

!
!
!
!
.
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3.0 The Content of Mental
Health Records

.
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3.1 The Components of Mental Health
Records

1

The components of mental health records that can protect you include:
!

a)
b)
c)
d)
e)
f)
g)
h)
i)
j)
k)
l)
m)

Intake form
Informed consent form
Separate informed consent as needed when using “challenging” therapies
psychometric testing results
DSM 5 Diagnosis
Treatment Plan
Prognosis
Consultations and medical information
Releases of Information (as needed)
Progress Notes
Discharge Summary
Ledger form
When necessary, documentation of legal/ethical decisions impacting treatment
and the professional relationship.

!
!
!

.
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3.2 Progressive Complementarity
The components of mental health records support the protocols.
The protocols document the treatment provided by the clinician.
A. Assessment Protocols
Intake Form and History
Previous Treatment History
Consultations
Mental Status Exam
Beck Depression Inventory
Observable Clinical Symptoms and Duration

LEADING TO: B. Diagnostic Protocols
DSM 5 Diagnosis
Prognosis

LEADING TO: C. Treatment Protocols
4 Phase Treatment Plan
Goals & Objectives
Proposed Resolution of the
Presenting Issue
Assessment of Treatment
Progress
Management of High-risk
Issues as Needed
.

!
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3.3 Intake Form
!

• Purpose
!

It serves to document the initial part of the assessment process.
!

• Necessary Information
!

The clinician obtains relevant personal, medical, familial, emergency
and previous treatment information.
!

Sample Intake Form Follows:
!
!
!
!
!
!
!
!

.

.
Personal History
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Intake Date

Completion Date

Termination Date

Name

Birth-date

Address
Phone

(Ok to leave message?)

Employer

Occupation
Family History

Single
Married

(1st/ 2nd/ 3rd)

Spouse's Name

Spouse's Birth-date

Separated
Divorced

Date of Separation
(1st/ 2nd/ 3rd)Date of Divorce

Living with Significant Other/Roommate
Children's Names

Ages

Siblings’ Names

Ages

Parents’ Names

Ages

Religious Preference/Affiliation
Medical History
Personal Physician

Phone

Address
Current Medications and Dosages
Date of last Medical Exam
Current Non Prescription Drug Use

Frequency of use

Do (or did) your parents use drugs/alcohol?
Which parent?

Which drugs?

Have you been in psychotherapy before?__________Dates
With whom and where?
What brings you to therapy now?

What else would you like me to know?

What would you like to achieve from therapy?

.

Who referred you to me?

.
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3.4 Psychometric Testing

Psychometric testing provides the clinician continuing necessary
information regarding the client’s mental state, emotional state, and
psychosocial factors. This information is processed through valid
and reliable filters.
!

The obtained information supports the clinician’s task of assessing
according to the standard of care.
!

.
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3.4 Psychometric Testing
Mental Status Exam
!

A. Purpose
This psychometric assessment documents the client’s mental and
emotional state throughout the duration of treatment. The clinician
uses it when its necessary to document the improvement or worsening
of the client’s mental or emotional state. For example, the clinician
would use the MSE when the client transitions into a depressive state
and later when the client transitions into suicidal ideation.
!

The clinician also uses it as part of the assessment protocol to support
and document his or her reasoning for breaching confidentiality when
protecting the life of the client and/or others. Failing to do so can open
the door to an accusation by the opposing attorney pointing out that
the clinician failed in his or her duty to assess the client appropriately
and thus, unprofessionally
!

B. Necessary information
It contains several categories used to assess the client’s mental and
emotional state, including: appearance, emotion/affect, orientation,
speech patterns, intelligence, judgment, insight, etc.
!
.

C. Sample Form Follows:

.
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Mental Status Exam Form
Initial Assessment
Name:

Date:

APPEARANCE: (How does patient present? Appropriately dressed, disheveled, excessively neat
and organized, immaculate and meticulous?)

BEHAVIOR: (How does patient behave? Congruent or incongruent, contained or expansive,
appropriate or inappropriate?)

SPEECH: (Describe patient’s quality of talking.)

EMOTION/AFFECT: (Describe patient’s emotional state and affect. Is emotion depressed,
dysthymic, manic, hypomanic? Is affect expansive, labile, or flat, or other?

THOUGHT PROCESSES: (Is patient delusional, hallucinating, obsessive, or compulsive, or
other? Is patient’s thought process continuous and connected or disconnected and choppy?

ORIENTATION: (Is patient oriented to person/place/time?

MEMORY: (Is patient’s memory intact for recent/intermediate/remote?

GENERAL INTELLECTUAL ABILITIES: (Is patient’s intellect within normal limits?

JUDGMENT: (Is patient’s judgment appropriate or inappropriate?

INSIGHT: (Is patient’s insight reasonable or unreasonable?

CLINICAL RECOMMENDATIONS:

.

.
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3.4 Psychometric Testing
Beck Depression Inventory
!

When a clinician encounters a client with any degree of depressive
symptomatology regardless of how minor or insignificant it appears, its in
the best interest of the clinician to perform this psychometric test. This test
measures the intensity, severity, and depth of depression in clients.
!

A depressed client with minor symptoms can rapidly escalate into major
depression and even suicide. Testing the client shows that the clinician
acted in the client’s best interest. An opposing attorney who finds that the
client’s level of depression wasn’t assessed, will show that the clinician
failed to assess the client’s depression and potential harm to self.
!

The BDI is a copyrighted test and can’t be distributed freely. See the
following web address: http://www.orlandocvi.com/documents/
BeckDepressionInventory1.pdf
!
!
!
!

.

.
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!

Sleeplessness
Not Interested!
in Eating

!
!

Lack !
of Social ! !
Contacts
!

Loss of !
Interest in!
Life

Suicidal !
Ideation

!

The progression of worsening depressive symptoms is
measured and assessed with the MSE and BDI

.

.
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3.3 Assessment Protocol
Vignette A-1
!

King Leonidas schedules an appointment. He’s being pressured by
the other Greek kings to stop Xerxes, the Persian king until they
can unite their army. He and his 300 plus another 7,000 soldiers
represent the only army that can stop a Persian army of 300,000
until the larger Greek army assembles. He indicates that he’s very
worried about the Persian takeover of his city-state and the rest of
Greece. He tells you that his duty as a military Spartan is to defend
his city-state at all costs.
!

In a moment of honesty, he tells you that he’ll never see his wife
and young son because he’ll die in battle. With tears in his eyes, he
tells you that he doesn’t want to lose them. He indicates that he’s
tormented by his conflict of his military duty to his city-state and
his relationship with his family. “There are times, he tells you, when
I feel in my soul that the Gods have forsaken me and I don’t want to
be in this world.” With pain, he asks for your help.
!

Document your assessment protocol.
!

.

.
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3.6 Informed Consent
1. Purpose
!

This document serves as the primary protective foundation for clinicians.
The clinician provides the client with the necessary information to enter into
a professional relationship. Most importantly, the clinician holds the client
accountable when he presents a risk or a danger to self or others, fails to
comply with treatment, or when the client places the clinician in a
professional jeopardy.
!

2. Necessary Information
!

At the onset of the professional relationship, this document describes the
risks and benefits of treatment, the limits of confidentiality, financial policies,
management of emergencies and clinical procedures, termination of
treatment for appropriate reasons, and mechanisms for continuity of
treatment due to early termination. This document provides the clinician
necessary early termination pathway to safeguard the clinician’s
professional well-being.
!

Sample Form Follows:
.

.
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3.6 Informed Consent
California Law and Informed Consent
!

In the 1972 case, Cobbs v. Grant, the California Supreme Court established a
medical doctor’s duty of reasonable disclosure for the purposes of informed
consent, stating that physicians must disclose “all information relevant to a
meaningful decisional process.
!

Although California law does not require psychotherapists to obtain informed
consent for therapy, it does require them to disclose specific information to their
patients. Because the law does not require that such disclosures be made in a
particular manner, some therapists provide their disclosures verbally, while
others prefer to furnish the information in writing, which may or may not be in the
form of a signed agreement.
!

Thus, its in the best interest of the clinician to use informed consent as a
protective tool that establishes the basis of the professional relationship.
!
!
!
.

.
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3.6 Informed Consent
ACA Ethical Standards Regarding Informed Consent !
ACA Ethical Standard A.2.a — Clients have the freedom to choose whether to enter into or remain in a
counseling relationship and need adequate information about the counseling process and the counselor.
Counselors have an obligation to review in writing and verbally with clients the rights and responsibilities of
both the counselor and the client. Informed consent is an ongoing part of the counseling process, and
counselors appropriately document discussions of informed consent throughout the counseling relationship.!
ACA Ethical Standard A.2.b — Counselors explicitly explain to clients the nature of all services provided.
They inform clients about issues such as, but not limited to, the following: the purposes, goals, techniques,
procedures, limitations, potential risks, and benefits of services; the counselor’s qualifications, credentials, and
relevant experience; continuation of services upon the incapacitation or death of a counselor; and other
pertinent information. Counselors take steps to ensure that clients understand the implications of diagnosis,
the intended use of tests and reports, fees, and billing arrangements.!
ACA Ethical Standard A.2.c — Counselors communicate information in ways that are both develop- mentally
and culturally appropriate. Counselors use clear and understand- able language when discussing issues
related to informed consent. When clients have difficulty understanding the language used by counselors,
they provide necessary services (e.g., arranging for a qualified interpreter or translator) to ensure
comprehension by clients. In collaboration with clients, counselors consider cultural implications of informed
consent procedures and, where possible, counselors adjust their practices accordingly.!
ACA Ethical Standard A.2.d — When counseling minors or persons unable to give voluntary consent,
counselors seek the assent of clients to services, and include them in decision making as appropriate.
Counselors recognize the need to balance the ethical rights of clients to make choices, their capacity to give
consent or assent to receive services, and parental or familial legal rights and responsibilities to protect these
clients and make decisions on their behalf.!

.

.
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Name of Clinician, MFT

Lic. MFC XXXXX
Tel XXX-XXX-XXXX
Fax XXX-XXX-XXXX

Address of Clinician
City, State, Zip Code

THERAPEUTIC CONTRACT
The Therapy Process • Participating in therapy can result in a number of benefits to you,
including a better understanding of your personal goals and values, improved interpersonal
relationships, and resolution of the specific concerns that led you to seek therapy. Working
toward these benefits, however, requires effort on you part and may result in your experiencing
considerable discomfort. Change will sometimes be easy and swift, but more often it will be slow
and frustrating. Remembering and resolving significant life events in therapy can bring on strong
feelings of anger, depression, fear, etc. Attempting to resolve issues between marital partners,
family members, and other individuals can also lead to discomfort and may result in changes
that were not originally intended. As part of my therapeutic process, I use several techniques
including (Write these here).

Client's Rights • You have the right to a confidential relationship with me. Within certain
legal limits (see #3 below), information revealed by you during the course of therapy will be kept
completely confidential and will not be revealed to any person without your written permission.
1. You have the right to know the content of your records at any time and I have the right to
provide you with the complete records or a summary of their content.
2. If you ask me, I can release any part of your records on file to any person you specify. I will
tell you when you make your request whether or not I think releasing that information to that
agency or person might be harmful to you.
3. Under certain legally defined situations, I have the duty to reveal information you tell me
during the course of therapy to other persons without your written consent. I am not required to
inform you of my actions if this occurs. These legally defined situations include:
a. Revealing to me active child abuse or neglect. If an alleged perpetrator is in contact
with minors and there is a reasonable suspicion that he/she may still be abusing minors.
Active physical or sexual abuse of a dependent adult or an elder is taking place.
b. If you seriously threaten harm or death to another person, I am required to warn the
intended victim and notify the appropriate law enforcement agencies.
c. If you are in therapy or are being tested by order of the court, the results of the
treatment or tests ordered must be revealed to that court.
d. If a court of law issues a legitimate subpoena, I am required by law to provide the
information specifically described in that subpoena.

.

e. If you are in a lawsuit claiming emotional harm, the opposing side may subpoena your
therapy records.

.
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4. You have the right to ask questions about any of the procedures used in the course of your
therapy.
5. Should you choose not to enter therapy with me, I will provide you with names of other
qualified professionals whose services you might prefer.
6. You have the right to terminate therapy with me at any time without any financial, legal, or
moral obligations other than those you've already incurred. I have the right to terminate therapy
with you under the following conditions:
a. When I believe that therapy is no longer beneficial to you.
b. When I believe that another professional will better serve you.
c. When you have not paid for the last two sessions, unless special arrangements have
been made with me.
d. When you have failed to show up for your last two therapy sessions without a 24-hour
notice.
e. If I determine during the first three sessions that I cannot help you, I will assist you in
finding someone qualified. If I have written consent, I will provide that professional with
information they request.
f. When you fail to cooperate with the proposed treatment.
If any of these situations apply, I will send you a certified letter to your address of record to
inform you of my decision and I will give you the names of several therapists for your future
counseling needs.
As life can bring unexpected circumstance, should I be unable to continue your therapy, my
trusted colleague, (Name of Colleague) will contact you to discuss what would be best for you at
that time.

Fees and Length of Therapy • I agree to enter therapy with (Your Name), MFT
for

fifty minute sessions during the next

weeks.

I agree to pay the standard fee of $
for each completed fifty minute session. I will make
payment in cash or by check at the time of the therapy appointment, unless we have made
other arrangements. I understand that I can leave therapy at any time and that I have no
financial, legal, or moral obligation to complete the maximum number of sessions listed in this
contract. I am contracting only to pay for completed therapy sessions, or session I miss without
providing 24-hour notice, and telephone time as outlined in the Office Policies section.
Date

Client's Signature
Therapist's Signature

.

.

Consent for Treatment • I

authorize and request that
(Your Name), MFT, to carry out psychological examinations, diagnostic procedures, and/or
treatment which now or during the course of my care as a patient are advisable.
I understand that the purpose of any procedure will be explained to me and be subject to my
agreement. I have read and fully understand this Consent for Treatment form.
Date

Client's Signature

Date

Therapist's Signature

Office Policies
Payment for Service: You are expected to pay for services at the time they are rendered
unless other arrangements have been made. Please notify me if any problem arises regarding
your ability to make timely payment.
Insurance Reimbursement: Patients who carry insurance will bill their own insurance. I will
provide you with the appropriate billing information, which you will send for reimbursement. I do
not bill insurance companies nor do I accept payment from them.
Cancellation: Since an appointment reserves time specifically for you, a minimum of 24-hours
notice is required for rescheduling or cancellation of an appointment. The full fee will be charged
for missed sessions without such notification. Most insurance companies do not reimburse for
sessions missed.
Office Hours: My office hours are from 00:00 AM to 00:00 PM, (This day) to (This day). If you
need to contact me between sessions, please leave a message and I will return your call.
Telephone Time: After 5 minutes of telephone time, you will be charged at your regular fee.
Sessions Greater Than 50 Minutes: Sessions that go beyond the fifty minutes will be prorated
to the nearest quarter hour, unless you have made prior arrangements with me.
Emergency Procedure: An emergency is an unexpected event that requires immediate
attention and can be a threat to your health. If an emergency situation arises, please state this
when you leave your message and I will return your call as soon as possible. After 5 minutes of
telephone time, you will be charged on a prorated basis. If I have not called you back within 60
minutes and the emergency persists, and the emergency requires it, please call your physician
or admit yourself to a hospital for observation.
I have read and understand these office policies.
Client's Name Printed

Date

Signature

(Therapist’s Name Printed)

Date

Signature

Remember!
the Informed
Consent
document
helps protect
you from
unpredictable
clinical
situations.

3.7 Informed Consent Protocols
Vignette A-2
!

King Leonidas becomes emphatic about one point; he doesn’t want you
to disclose whatever information he tells you to anyone else. He tells
you: “In Sparta, we know how to handle betrayal! If you betray me, I will
have to make an example of you!”
!

When you question him about his immediate life, he tells you that he
rarely eats, isn’t able to sleep, he has no wish to be with anyone, he’s
lost the joy he always depended on, and he’s preparing himself to grieve
his death. You ask him how long he’s felt this way and tells you that it
started immediately after the Athenian ambassador left which was about
six weeks ago.
!

Document your Informed consent protocol.
!
!
!
!
!
!
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3.8 Ledger Form
The Ledger Form
!

This form documents all monies paid to the clinician, which corresponds
to the date the services provided and include all charges, payments,
adjustments. This form, when used appropriately, helps manage an
accusation of insurance fraud, failure to comply with state fee
regulations, misapplication of “sliding fees” or of taking financial
advantage of the client. This form complies with legal and ethical
requirements to address and document financial issues appropriately.
!

Sample Form Follows:
!
!
!
!
!
!

.

.
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3.8 Ledger Form
NASW Ethical Standard 3.05 Billing!
Social workers should establish and maintain billing practices that accurately
reflect the nature and extent of services provided and that identify who provided
the service in the practice setting.!
!
!
!
!
!
!
!
!
!
!
!

.

.
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.

.
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3.9 5-Axis Diagnosis and Prognosis
Purpose
The American Psychiatric Association established that a DSM 5 diagnosis is
considered standard of care. It provides a range of the client’s presenting
issues; mental disorders, personality traits, medical condition, psychosocial
stressors, and a comparative perspective from last year to the present.
!

This clinical information indicates that the clinician obtained the necessary
clinical information to support proposed treatment to resolve presenting
issues.
!

The prognosis indicates that the clinician utilized his or her knowledge and
experience to determine the reasonable outcome of the proposed treatment.
The prognosis establishes a progressive description of outcome: a) excellent,
b) good, c) guarded, and d) poor. This is a reasonable expectation based on
the clinician’s experience and not an accurate prognostication.
!
!
!
!
.

.

3.10 5-Axis Diagnosis and Prognosis
Protocol
Vignette A-3
!

King Leonidas reminds you that he doesn’t have much time left. He must
lead his 300 soldiers through the Thermopylae Pass. He wants you to
help him understand his presenting issue before he leaves.
!

Document your diagnostic protocol.
!
!
!
!
!
!
!
!
!
!
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3.11 Treatment Plan
Purpose
Treatment plans document: a) a proposed treatment approach to
resolve the presenting clinical issue, b) that the proposed treatment is
an accepted treatment protocol, c) whether the client is progressing or
worsening with the proposed treatment, d) that treatment can now be
terminated due to successful completion, e) that early termination is
warranted for lack of cooperation with the treatment plan, f) that early
client termination led to a referral according to the informed consent
protocol, and g) helps dismiss an accusation of inappropriate
termination of abandonment. By default, it documents that the clinician
assessed, diagnosed and treated appropriately.
!

The opposing attorney expects that the clinician will fail to include an
appropriate treatment plan in his or her mental health records.
!

A Sample Form Follows:
!
!
!
!
!
.

.
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!

Sample Crisis Issue Treatment Plan
!

Crisis Issue Phase
!

Goals:

Rule out harm to self/others

Objectives: Consult with his wife
!

Beginning Phase:
!

Goals:
Establish therapeutic relationship
Complete assessments

!

Objectives:
Normalize the therapeutic process
Inform and educate about therapy
Educate about Cognitive Behavioral Treatment
Complete MSE and Beck’s Depression Inventory as needed

.

.
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!
!

Middle Phase:
Goals:
Address loss of family
Explore meaning as a warrior
Address personal sacrifice
Address grieving

Objectives:
Process personal meaning of warrior culture
Process self sacrifice for family and state
Process personal and family grieving
!

Final Phase:
Goals:
Prepare for termination.
Teach appropriate and healthy goodby

!

Objectives:
Explore and address feelings arising from termination
Invite family for final good-bye
Invite family to counseling

!
.

.

2

3.8 Treatment Plan Protocol
Vignette A-4
!

Impatiently. because you’re taking so long in addressing his presenting
issue, King Leonidas sets his sword and lance between him and you and
firmly tells you: “If I should return, tell me what will ail me and how will
you treat it?”
!

Document your treatment protocol.
!
!
!
!
!
!
!
!
!
!
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3.13 Written Release of Information
Purpose
The written release of information document establishes that the clinician
obtained legal consent from the responsible party to release, obtain, or exchange
the client's confidential information with another person outside of the
confidentiality umbrella. This form must conform to the state’s legal requirements,
which can very specific with the font size. HIPAA mandated clinicians must
comply with federal requirements. Clinicians must be aware that under HIPAA,
releasing information with a release of information that fails to include all legal
requirements constitutes an illegal breach of confidentiality. (Both HIPAA and
California Law require that the document be written in size 14 font).
!

Opposing attorneys will review any existing form carefully to determine if it meets
the legal requirement. Their purpose is to show the court that if the clinician
missed just one required element, he breached the client’s confidentiality without
authorization.
!

A Sample Form Follows:
!
!
!
!
.

.
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3.13 Written Release of Information
ACA Ethical Standards and Confidentiality!
ACA Ethical Standard B.1.c — Counselors do not share confidential information
without client consent or without sound legal or ethical justification.!

ACA Ethical Standard B.1.d — At initiation and throughout the counseling
process, counselors inform clients of the limitations of confidentiality and seek to
identify foreseeable situations in which confidentiality must be breached.!
ACA Ethical Standard B.2.a — The general requirement that counselors keep
information confidential does not apply when disclosure is required to protect
clients or identified others from serious and foreseeable harm or when legal
requirements demand that confidential information must be revealed. Counselors
consult with other professionals when in doubt as to the validity of an excep- tion.
Additional considerations apply when addressing end-of-life issues.!
ACA Ethical Standard B.2.b — When clients disclose that they have a disease
commonly known to be both communicable and life threatening, counselors may
be justified in disclosing information to identifiable third parties, if they are known
to be at demonstrable and high risk of contracting the disease. Prior to making a
disclosure, counselors confirm that there is such a diagnosis and assess the intent of
clients to inform the third parties about their disease or to engage in any behaviors
that may be harmful to an identifiable third party.!
.

.
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Your Name, LCSW

License. No. LCS-XXXXX

5555 Anystreet Drive
Any City, CA 55555-5555

Tel 555-555-5555
Fax 555-555-5556

2

Authorization to Release Records
I,
(Name of Patient)
, hereby authorize
(Other Communicant) and
(Your Name, MFT) to exchange my health records and information obtained during the
course of treatment.
The disclosure of such records authorized herein is required for the following purpose(s):

Such disclosure shall be limited to the following use of information:

Such disclosure shall be limited to the following type of information:

This consent shall expire on:
The patient can request a copy of this authorization. The patient has a right to refuse to
sign this form. The patient understands that information that is used or disclosed
according to this authorization may be subject to re-disclosure by the recipient. The
provider will not make providing treatment a condition of signing this Authorization. The
patient is entitled to receive a copy of this form. For revocation of this form, the Patient
must provide a written request to the clinician named above. California law may provide
additional protection regarding the possible re-disclosure stated above.

Dated

Signature of Client

(Note: This form must be in font size 14 or greater to be legal in California
per Civil Code 56.11 and the HIPAA Regulations)

.

.
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3.14 Consultations
2

Purpose
Consultations serve as assessment and treatment tools. Obtaining clinical
information from previous and current treatment providers add to the clinician’s
knowledge base about the client and helps create a more precise diagnosis
and treatment. Additionally, the clinician can use the consultation to enhance
his or her clinical objectivity. For example, information obtained from an
addiction’s expert regarding the client’s alcoholism can help the clinician
determine if his or her clinical competence suffices to treat the client. This
interaction is also considered a treatment intervention.
Since consultations are an important component of assessment, it serves the
clinician to document these appropriately.
Sample Form Follows:
!
!
!
!
!
!
!
.

.
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3.14 Consultations
2

A. NASW Ethical Standard 2.05 Consultation!
!

B.8. Consultation B.8.a. Agreements — When acting as consultants, counselors
seek agreements among all parties involved concerning each individual’s rights
to confidentiality, the obligation of each individual to preserve confidential infer
at ion, and the limits of confidentiality of the information shared by others.!
!

B.8.b Respect for Privacy — Information obtained in a consulting relationship is
discussed for professional purposes only with persons directly involved with the
case. Written and oral reports present only data germane to the purposes of the
consultation, and every effort is made to protect client identity and avoid undue
invasion of privacy.
!

!
!
!
!

.

.
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CONSULTATIONS
Patient’s Name: Joe Doe
Date of Consultation
3-26-08
Name of Consultant Jane Smith, CATC
Reason for Consultation: Obtain History of Substance Abuse Treatment

Findings:
Ms. Smith indicated that Mr. Doe was initially resistant to
treatment. With time, he began to cooperate and integrated well into a 12step program. When he was ready, he found a sponsor and applied his
treatment interventions to maintaining sobriety.
Date of Consultation
Name of Consultant
Reason for Consultation:

Findings:

Date of Consultation
Name of Consultant
Reason for Consultation:

Findings:

.

.
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3.15 Progress Notes
Purpose
Progress notes constitute another of the important components of mental
health records. Here, the clinician documents the “story” of services provided
and the client’s response. This story includes the clinician’s definition of his or
her scope of practice, initial assessment results, diagnostic correlation to
behavioral symptoms and their duration, notation of present risk factors,
relevant psychosocial factors, notation of the "progress" instead of the
“process” of treatment, notation of risk management and the termination
process. The client’s affect, behavior, response or reaction to clinical
interventions are also documented. When facing a high risk challenge, the
clinician documents his or her reasoning for making decisions based on
gleaned clinical information.
!

Progress notes describe the progressive history of the treatment process. For
the sake of safety, its best to write a balance between writing excessive versus
insufficient content.
!

Sample Form Follows:
!
!
.

.

!
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!
!
Jerry Smith
!
!
6/29/2010!
!
Mr. Smith presents with active isolation. His symptoms include
unpredictable and uncontrolled anxiety along with a sense of
foreboding lasting for three months. His symptoms began after
his brother suddenly died three weeks ago. Treatment falls
within my scope of practice.

.

.
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3.16 Progress Notes vs. Process Notes
Some psychodynamically trained clinicians use "process" notes to help them
clarify transference and countertransference issues arising from their treatment.
These highly emotionally charged and extremely detrimental notes in the hands
of an opposing attorney will provide this attorney with highly effective information
to use against the clinician. If any of these notes contain any identifying
information about the client, they will be considered part of the mental health
record and thus, can be subpoenaed.
!

Some clinicians advocate keeping these notes in a separate file, however this
does not protect them from a subpoena. Should the clinician attempt to remove
them or keep them from the attorney requesting them, he or she will be asked in
a legal deposition if any other records exist pertaining to this client. Answering
"no" when such records exist is considered perjury, which means lying to the
court. Should it be found that the clinician lied to the Court, he or she will likely
lose his or her license and can even be jailed by an angry judge for a criminal
offense.
!
!

.

.

3.16 Progress Notes vs. Process Notes
With John Reeves, a challenging client, I’m attempting to be aware of my process
since my task is to "enter the client's emotional garden of his life’s meaning and
gently walk around without trampling any of the flowers." My treatment process is
"letting go" of my point of view and paying attention to what is not being said.
Instead, I pay to that which is present in how the client speaks it. When I am aware
of it and the client becomes aware of his process for the first time, he awakens to
the reality that his experience is a punishment. In that moment of awareness,
sometimes he says "bingo" or something similar to obtain connection to the
moment.
!

Mr. Reeves traumatic experience allows me to try to hear where the unusual
intensity of his voice comes from. Is it the trauma alone or is there another
significant dark and evil factor active in this raised voice, this anger? "It is sounding
like something else, something important that may be adding to his trauma; his dark
side. Possibly significant others aren't on your side, or, heaven forbid, may even be
impatiently waiting for you to let up and leave spiritually." His sudden tears speak
volumes and yet are undecipherable. Someone, thank God, had said it out loud and
he hadn't been able to cry. He touches my soul.
!

He says: “I didn't know that I would go on and on like this. Am I lonely? Am I
desperately hoping that you will pick this up in me and console me? Does this make
me a bad person? Where do I get off thinking that I can be a friend and lover
anyway? It must be true what the woman I loved told me long ago, that lust has the
power to corrupt and I am undeniably, absolutely, irrevocably undone.”
!
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3.16 Progress Notes vs. Process Notes

You are the opposing attorney. What is
your impression about these notes?
Would you want an opposing attorney to
get a hold of these notes if they were
yours?
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3.17 Documentation of a Crisis
Challenge

Purpose
!

When high risk situations transition into a condition where harm to
self or others is possible, the clinician’s therapeutic duty requires her
to assess immediately for risk of harm to self and/or others.
Additionally she’s required to take reasonable steps to protect the life
of the client.
!

The clinician documents how she assessed the client, notes the
information indicating the degree of risk, how she reasoned her
determination that a risk of harm was valid, and the steps she took to
manage the risk.
!

Appropriate documentation of this process indicates to a third party
that the clinician acted reasonably and prudently to address the
potential risk. All the documented elements that an opposing party
hates to see in a clinician’s records are included.
!
!
!
!
.

.

73

3.17 Documentation of a Crisis
Challenge
Immunity for Mandated Reporting in California
California provides immunity for making mandated reports. However, clients can
still sue clinicians for making a false report, making a report in bad faith to injure
a client, breaching confidentiality, or because the report lacks the legally required
elements and thus isn’t a legal report.
On the other hand, if the clinician fails to make a report, the BBS can rescind his
license.
!

This scenario is known as “DAMMED IF YOU DO AND DAMMED IF YOU
DON’T!”
!

Appropriately written records can help clinicians avoid this situation.
!
!
!
!
!
.

.
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3.17 Documentation of a Crisis
Challenge
The following are examples of clinical situations where clients and/or others can
believe they were harmed:
!

•
•
•
•

The client attempts suicide and is successful.
The client attempts suicide and the clinician prevents the suicide.
A client harms the intended victim and then kills himself.
A custodial father accuses the mother’s boyfriend of sexually abusing his
daughter.
!

Documenting high risk challenges requires the following:
!

• A complete annotation of the client’s risk process.
• The assessment of the client’s mental state and/or depressive state if present.
• The factors creating the crisis challenge, risk factors (such as a plan, weapon,

demographics, degree of despondency and perturbation, previous attempts, etc)
related to this challenge.
• The clinician’s rationale for making specific clinical decisions.
• The specific legal mandates requiring or permitting legal action such as the
breach of confidentiality to protect the client and/or others, and the outcome of the
crisis management.
!
!
!
.

.
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3.17 Documentation of a Crisis
Challenge
Vignette
!

Roger has a prominent psychotherapy practice and focuses in
helping clients with severe addictions. Recently, John a difficult
client, informed him that his uncle, a prominent politician in the
state, molested him sexually when he was a child. John also told
him that his uncle continues to have contact with children when he
mentors children at his church.
!

John told Roger that he shared this information in confidence and
didn’t want Roger to share it with anyone. Otherwise, he would
deny that he had given this sensitive information to Roger. Roger
struggled with having to make a mandated report. He knew that the
uncle was well connected in the political structure at the state level
and had the power to terminate his practice in this state. On the
other hand, Roger considered that it was possible that the uncle
could be in a position to continue abusing children, which is a
mandated reporting issue.
!

Can you point out the Confidential Bind? What should Roger do?
.

.

3.17 Documentation of a Crisis
Challenge
!

Legal Documentation for Previous Vignette
!
12-02-2008: John reported that his uncle molested him sexually at age six. (1). He detailed
that the abuse occurred for two years and that his uncle threatened to hurt his parents if John
told anyone. (1). In reviewing John’s records including the Mental Status Exam, John’s
statement appears to indicate a reasonable suspicion of child abuse. (1). Though John was a
minor when the abuse took place, there is an identifiable alleged perpetrator, a reasonable
suspicion of abuse exists and the uncle is in contact with children. (2). Though John doesn’t
want me to tell anyone, I reminded him that my informed consent form informed him about
the limits of confidentiality and that I’m a mandated reporter of child abuse. (2) I reminded
him of my legal obligation to protect other innocent children (2). Though he reiterated: “If you
report him, I’ll deny that I told you.” Again, I reminded him that I still had a duty to protect
other children. (3). The information I hold meets the standard for reasonable suspicion thus I
am mandated to make a report to Child Welfare Services. (4). I called CWS and spoke to Ms.
Smith. I provided the required information and indicated that I would fax a copy of the report
within 4 hours and keep a copy of the report in my file. (Clinician’s signature).
!
!
Risk Factors: (1), Assessments= (2), Clinical Interventions= (3), Rationale for Legal Decisions= (4),
Clinical Steps to Address Legal Requirements= (5).
!
!
!
!
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3.18 Discharge Summary
The Discharge Summary establishes when treatment ended, defines the degree
of success of treatment if treatment goals were met. Lack of treatment success
requires the documentation of the reasons causing the lack of success.
!

Without this documentation, an opposing attorney could accuse the clinician of
the following elements of unprofessional conduct:
!

• Continuing treatment when it was no longer of benefit to the client.
• Abandoning the client even though the clinician deemed it appropriate to
terminate treatment and refer the client.

• Abandoning the client when he or she refuses to end treatment and the
clinician must end due to lack of competence to treat newly presenting clinical
issues.

• That the clinician had a therapeutic responsibility to manage the client’s risk of
harm when the client committed suicide after treatment ended.
!
!
!

Sample Form Follows:
.

.
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3.18 Discharge Summary
ACA Ethical Standard Termination
!

ACA Ethical Standard A.11.a:
Counselors do not abandon or neglect clients in counseling. Counselors assist in
making appropriate arrangements for the continuation of treatment, when necessary,
during interruptions such as vacations, illness, and following termination.
ACA Ethical Standard A.11.c
Counselors terminate a counseling relationship when it becomes reason- ably
apparent that the client no longer needs assistance, is not likely to benefit, or is being
harmed by continued. Counselors may terminate counseling when in jeopardy of harm
by the client, or another person with whom the client has a relationship, or when clients
do not pay fees as agreed upon. Counselors provide pretermination counseling and
recommend other service providers when necessary.
!
!
!
!
!
!
!
.

.
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3.18 Discharge Summary
Example A:
!

Mary completed the goals of treatment. She indicates she’s very satisfied with
her results. She will return to seek treatment as needed. Her Mental Status
Exam results are within normal limits. My professional duty terminates today
(7/4/10).
!

Example B:
!

Mary continues to cooperate with treatment. See entries for 7/4/10, 7/15/10,
7/21/10 and 7/26/10. She indicates that she knows she must stop drinking
however she’s having a hard time enrolling in an outpatient program because
she doesn’t want anyone to tell her what to do. I indicated to her that I couldn’t
serve her by continuing the professional relationship if she failed to cooperate.
Additionally, I indicated to her that I did not have the competence to treat her
dual diagnosis without the support of an adjunct outpatient center. I reminded
her of the informed consent document and that I would have to refer her to
three other well-qualified clinicians with greater experience than I have. She
doesn’t present any crisis per MSE. I gave her the referral information and told
her that I would make her records available with a written request.
!
!
!
.

.
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3.19 The Integration of Mental Health
Records
How the Components of Mental Health Records Integrate to Protect the Clinician
!

A. Assessment Protocols
Intake Form and History
Previous Treatment History
Consultations
Mental Status Exam
Beck Depression Inventory
Observable Clinical Symptoms
Leading to:

B. Diagnostic Protocols
DSM 5 Diagnosis
Prognosis
Leading to:

C. Treatment Protocols
4 Phase Treatment Plan
Goals & Objectives
Proposed Resolution of

Each component provides the
clinician with support for the
sequential component. For
example, diagnosis is based on
appropriate assessment and
treatment is based on appropriate
diagnosis. Therefore, the clinical
needs of the client are identified
and managed appropriately.
!

If the clinician is challenged in a
legal action, this information
shows how he/she managed the
client appropriately. These
protective protocols provide the
clinician with the necessary tools
to fend off a legal challenge when
it occurs.

Presenting Issue
Management of High-Risk Issues
as Needed

.

Discharge Summary

.
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4.0 Writing Case Notes

.

.
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4.1 The Content of Mental Health
Records
Imagine the following:
Maria is the clinical and administrative director of an outpatient
treatment agency. This agency receives funding from the state and
local governments. Recently, the funding diminished and she
terminated important employees. At times, and finds herself
overwhelmed with additional clinical and administrative duties.
Recently, two of her clinicians came to her regarding an issue of
consensual sex between minors who are clients. One of the
counselors wanted to report and the other one wanted to hold back.
She agrees with the latter to avoid any more paperwork and visits
by Child Welfare Services. It turns out that one of the minors having
consensual sex later died of asphyxiation due to rough sex. The
parents are asking why this child abuse wasn’t reported.
What would appropriate and protective records look like?

.

.
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4.2 The Standard of Care for Writing
Mental Health Records
Some clinicians find that they have difficulty writing comprehensive mental

health records. Some reasons include the following:
!

•

For some, it may be that they weren’t appropriately trained in writing
clinical records.

•

Others may fear that by writing any clinical information, a client's
confidentiality will be exposed and jeopardized.

•

Even others may afraid that if they fail to include every bit of information
disclosed by clients, they will miss something important.

!

Subpoenas are the main vehicle by which clinicians must release records.
Once records are released, clinicians lose control of the data these contain.
!
!
!
!
!

.

.
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4.4 Documenting Chief Complaint or
Presenting Issue
Generally, clients seek mental health services to address a specific issue
that troubles or challenges them. Once identified and documented, the
presenting issue becomes the central theme of the treatment plan which is
also a treatment path to resolve the presenting issue.
!

Specific symptoms are associated with the presenting issue according to
the DSM. These symptoms have a duration component. Together, the
specific symptoms and their duration help define a mental disorder,
personality disorder or V code diagnosis. If symptoms change, the clinician
is expected to provide a new diagnosis reflecting the new symptoms.
!

Remember, clinicians want to prevent an accusation of unprofessional
conduct for failure to assess the client’s new symptoms.
!
!
!
!
!

.

.
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4.4 Documenting Chief Complaint or
Presenting Issue
This is part of the clinician’s first entry in the progress notes:
!

(7/14/11) The client presents the following symptoms: a) not sleeping, b)
social isolation, c) deep sadness, d) listlessness, and e) suicidal ideation for
the last month. This indicates a diagnosis of Major Depression.
!
!
!
!
!
!
!
!
!
!
!
!

.

.
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4.5 Documenting Mental Status Exam
Clinicians are expected to observe and document the client’s mental and
emotional state throughout the duration of the professional relationship. This
information reflects the client’s overall state of functioning, mental abilities, and
when present, how risk factors affect possible harm to self or others.
!

In the initial stages of the professional relationship, the MSE provides the
clinician with a baseline of the client’s mental and emotional functioning. The
baseline provides a comparison with current values to determine if the client’s
mental state is improving or deteriorating. If a risk of harm is present, this
information documents that the clinician assessed for perturbation to manage
risk appropriately.
!
!
!
!
!
!
!
!
!
!
!
!
.

Appearance: Unkempt.
Behavior: Restless.
Speech: Accelerated
Emotion/affect: Stressed and
restricted.
Thought processes:
Obsessive.

Orientation: Times three.
Memory: Short and long-term
normal.
Intellectual abilities: Within
normal limits.
Insight: Client’s insight is
normal.
.
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4.5 Documenting Mental Status Exam
!

!

Sleeplessness
!

!

Not Interested!
in Eating

Lack !
of Social !
Contacts

Loss of !
Interest in!
Life

Remember this diagram? A prudent
clinician documents the worsening of
symptoms with an MSE, otherwise she
can face an accusation that she failed
to assess appropriately should the
client injure himself.

Suicidal !
Ideation

.

.
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4.5 Documenting Mental Status Exam
Napoleon is a middle aged man receiving social services from your
agency, which provides retraining services to deposed emperors with a
sense of personal grandeur.
!

He confides in you about his fear of becoming a “has been.” He blames
Lord Wellington and his minions for preventing him from conquering the
rest of Europe and holding him in exile. With tears in his eyes and a slow,
painful and deliberate voice, he painfully shares with you that he might
not be able to stand his exile. “My shame is too great to bear! France and
the world need me.”
!

You notice that his uniform is rumpled, and he lacks attention to detail he
presented when you first met him. He quickly turns to you and in a crisp
voice asks you what steps you’ll take to retrain him.
!

What does your MSE look like?
!
!
!
!
!
!
!
.

.
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4.5 Documenting Mental Status Exam
Should Napoleon attempt suicide and should she Josephine sue you,
what would you want your protective MSE to document?
!

Appearance: rumpled.

Intellectual abilities: excellent

!

Behavior: down and deliberate

Insight: good

!

Speech: deliberate

Judgement: poor

!

Emotion/affect: sad and listless
!

Thought processes: linear
!

Orientation: X 3
!

Memory: intact
!
!
!
.

.
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4.6 Documenting the Beck Depression
Inventory

3

This instrument is one of the most widely used for measuring the severity of
depression. Experts in the field of suicidology state that a clinician who fails to
use such an instrument acts unprofessionally. Its best to familiarize oneself with
this psychometric test, which is easy to administer and score. Experts also
recognize the high validity and reliability of this test (opposing malpractice
attorneys regularly ask clinicians about this point). Its in the best interest of the
clinician to use this test any time that the client presents with any form of
depressive or manic symptom regardless of how minor. Since its impossible to
predict which mildly depressed client will develop a major depression with
suicidal action, the clinician can protect him/herself from possible legal action by
using this test as often as necessary. For example, when the client’s symptoms
worsen in comparison to the baseline. Thus, having the progressive results of
this inventory indicates that the clinician assessed the client’s severity of
depression appropriately and acted appropriately to protect the client.
!
!

The Beck Depression Inventory can be obtained from the following website:
http://marketplace.psychcorp.com/psychcorp/ProductListing.aspx?
Category=BehavioralHealthcare
!
!
!
.

.
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4.6 Documenting the Beck Depression
How can a clinician use the BDI should you need to support her decision to
breach Napoleon’s confidentiality in case he present a danger to self?
!

On the other hand, if she determines that he doesn’t present a danger to self,
how would you use the BDI to support her rationale for not breaching his
confidentiality and protect herself in case Josephine decides to sue her for
failure to protect him?
!
!
!
!
!
!
!
!
!
!

.

.
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4.7 Documenting Consultations
Consultations are an important assessment tool throughout the duration of
treatment. They also serve to maintain clinical objectivity with objective peers.
Another purpose for consultations is to enhance treatment protocols after
obtaining information from a more experience clinician.
Opposing attorneys respect an organized clinician who maintains their
consultations sequentially organized by date. Each consultation entry consists
of: a) date, b) name of client, c) name of consultant, d) reason for consultation
and e) result of consultation.
!

Consider:
!

Client’s Name: Napoleon
Date of Consultation
3-26-08
Name of Consultant Jane Smith, LCSW
Reason for Consultation: Obtain History of Previous Suicide Attempts
Findings: Ms. Smith indicated that Napoleon attempted 2 non-lethal suicide acts
with resulting hospitalizations. He terminated treatment with her. His reason was
that he wanted to take a rest from clinical contacts. He was warned about the
danger of his choice. He terminated anyway.
!
.

.
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4.8 Documenting Diagnosis
The APA’s Diagnostic and Statistics Manual (DSM) recommends the use of the
DSM 5 diagnostic model and many psychiatrist expert witnesses would testify
that this model is the standard of the profession. To avoid an accusation of
practicing below the standard of care, follow the APA format.
!

The Diagnostic and Statistics Manual models the following diagnosis protocol:
!

Mental disorders and developmental disorders are identified first.
Personality disorders follow.
Next are medical conditions.
The client’s psychosocial stressors such as divorce, death, loss of job, etc., are
next.
Global Assessment of Functioning using a zero to 100 point scale comparing
this year to last are last
!

The DSM describes a series of clinical behaviors and duration associated with
each mental disorder, personality disorder and developmental disorder. V Codes
are identified by global behaviors. Rather than attempting to be exact, be prudent
and reasonable.
!

.

.
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4.8 Documenting Diagnosis
!

Napoleon continues receiving services from you. Additionally, he begins
counseling to address emotional issues related to his exile.
!

Your assessments indicate that he doesn’t sleep well, hardly eats, is sad
and morose most of the time, isn’t interested in having contact with the
Marshals of his general staff, obsesses about the futility of creating a new
empire, and at times thinks about ending his life. Josephine’s concern is
that he’s been struggling during the last two months and his entourage
doesn’t know when he’ll stop his emotional despair. When she talks to
you about his progress, her tone of voice indicates that she blames you
for his lack of progress.
!

Consider the diagnosis that follows:
!
!
!
!
!
!
!
!
.

.
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4.8 Documenting Diagnosis
Before we provide a diagnosis for Napoleon, let’s consider the following:
!

• Napoleon presents a number of symptoms that form a cluster and
define a mental disorder. (What are the symptoms, how long have they
lasted, and what is the mental disorder?) Document these and their
duration in your progress notes. Document the mental disorder first.
• Does he present a mental disorder? How have you ruled this out?
• Does he present any medical issues? How did you rule this out?
• What psychosocial stressors does he present?
• What are his GAF values?
• If an opposing attorney reviewed your DSM 5 diagnosis, would it serve
to protect you and if so, how?
!

One-line diagnosis: Mental disorder: Major Depression, Personality
Disorders: none present, Medical Condition: gout/high blood pressure,
Psychosocial stressors: loss of empire, loss of power, loss of control,
exiled, GAF last year 73, GAF this year 83
!
!
.

.
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4.9 Documenting Treatment Plans
Treatment plans allow clinicians to:
!

• Establish a treatment path proposed to resolve the presenting issue.
• Develop a sequential four phase treatment format.
• Help the clinician determine if the client is improving or where he is stuck.
• Use the treatment plan as an assessment tool to allow modification of the

treatment plan as needed.
• Document that he acted according to the standard of care when presenting
a treatment path.
• Help deflect an opposing attorney’s accusation of substandard treatment.
!
!
!
!
!
!
!

.

.
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4.9 Documenting Treatment Plans
The four phases of treatment are:
!

• The Crisis Phase addresses how the clinician will manage harm to self or

others.
• The Beginning Phase establishes how the clinician will assess and prepare
the client for treatment.
• The Middle Phase defines the steps the clinician will take to resolve the
presenting issue.
• The Ending Phase identifies the steps the clinician will take to assure that the
client will terminate treatment appropriately and provide for continuity of care
if needed.
!

Standard of care requires that the clinician assures that each of the treatment
phases are supported by clinical assessment and diagnostic protocols. The
clinician creates entries for each phase using Goals (the direction of the
treatment) and Objectives (the steps necessary to reach the goal).
!

Remember, any treatment that is considered experimental or unproven
requires a separate informed consent.

.

.
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4.9 Documenting Treatment Plans
Napoleon’s Treatment Plan
!

Beginning Phase:
!

Goals:
Rule out harm to self
Assess for risk factors
!

Objectives:
!

Refer to psychiatrist
Involve Josephine in treatment as an adjunct resource
Complete MSE and BDI
Contact previous treatment providers
!

!

Middle Phase:
!

Goals:
!

Address depression
Enhance interpersonal communication
Refer to career development consultant
!
.

.
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4.9 Documenting Treatment Plans
Middle Phase (Continued):
!

Objectives:
Integrate psychiatric and cognitive behavioral depression treatment
Address separation of negative self thoughts and feelings
Identify and process negative self-criticism
Address interpersonal conflict
Address and enhance interpersonal relationships
Explore and address emotional well-being and personal success
!

Ending Phase:
!

Goals:
Prepare for termination.
Model a healthy good-bye
!

Objectives:
Explore and address feelings arising from termination
Practice creating healthy relationships
Maintain interpersonal support
Extend visits as necessary
Leave option open for future treatment
.

.

4.10 A The Standard of Care for Writing
Progress Notes
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After consulting with attorneys regarding legal cases, I have found that the following
structure works best to protect clinicians from unpredictable legal challenges:

• Always follow the same format in your charting process.

• Define your scope of practice along with the presenting issue in the first
progress note entry.
• Standardize the use of the Mental Status Exam (MSE) and Beck Depression
Inventory (BDI) and apply them to clients as often as necessary.
• Maintain your consultations grouped within a subsection of your chart.
• Support your clinical diagnosis by describing the client’s presenting clinical
symptoms and their duration. Adjust your diagnosis as the client’s symptoms
change.
• Document the client’s presenting symptoms and their duration in addition with
other assessment information to support upiur diagnosis. Your diagnosis must
supports the treatment plan. The treatment plan focuses on resolving the chief
complaint or presenting issue. In this manner, you integrate all three
components of your therapeutic duty.
• Correlate the progress notes to each day the patient came to a session.
!
!
.

.

4.10 A The Standard of Care for Writing
Progress Notes
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• Use the progress notes to help you remember the course of treatment.
Clinicians are not required to be perfect. They are only required to be
reasonable and prudent, which allows flexibility in note taking.
• In case of a legal action, the mental health record and progress notes can be
used to remind the clinician of what transpired in treatment.
• Use repeatable “key words” to help remember the process or flow of the
session.
• Reflect the “core essence” of the session in the dated entry.
• Avoid writing extraneous information and details not pertinent to the treatment
provided.
• When documenting legal/ethical decisions, describe your decision-making
process, include pertinent clinical information including psychosocial and risk
factors, state which laws or ethical standards apply to the immediate clinical
situation, and identify the presenting crisis issue dictating the need to apply
ethical/legal statutes permitting or mandating the breach of confidentiality to
protect the client from harm to self or others.
!
!

.

.
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4.11 Documenting Progress Notes
Progress notes are the “glue” that hold all the documentation components together
and serve as an information repository that allows the clinician to “reasonably” recall
what transpired in treatment. The word “reasonably” is important because clinicians
aren’t expected to remember every detail of a client’s treatment. Additionally,
appropriately written notes document the client’s progress throughout the treatment
process. I recommend the following approach:
!

Step 1: Create Repetitive Simplicity
Begin identifying each important segment of the clinical session and separate each
segment. See the example below.
Napoleon and Josephine see you as a couple. He’s angry because Josephine
takes shopping trips to Paris and spends a “fortune” on frocks which is
causing problems for their million franc budget. She turns angrily and calls him
a “control freak.” She tells you that when she was empress of France, she
could spend all she wanted without a problem. She complains that now that
they live in Elba, he restricts the only fun she can have.
!

.

Napoleon tells you that he’s afraid that one day during one of their arguments,
he may become violent and slap her. Through your work, he explores his
emotional reactivity regarding Josephine’s criticism. He recalls that in Corsica,
his father would criticize his actions. Soon he makes a connection between
believing that he’s a failure and his father’s criticism. Now he understands why
he directs his angry reaction towards his wife rather than at his father who is
dead.

.
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4.11 Documenting Progress Notes
Consider the following sequential segments:
!

• Segment 1 -Includes the client’s exploration of spousal conflict regarding finances
with resulting criticism.

• Segment 2 - Involves his fear of expressing violence.
• Segment 3 - Includes the client’s exploration of his emotional reactivity associated
with parental criticism, belief of being a failure, and reactive anger.

!

Step 2: Strengthen Your Memory
Create a list of personal repeatable words “memory words” to help you remember the
degree of affect expressed in session. Some use the following words and each has a
specific meaning: “labile” (broad range of expressed emotions),
“constricted” (emotionally shut down) or “depressed,” up or “energized” and using the
following qualifiers: “sad”, “grieving,” “angry,” etc. Clinicians can use the following
adverbs to qualify the degree of affect: mildly, moderately, and severely. Remember,
these words will work best when they are constantly repeated.
!

.

Clinicians can create their own repeatable language that will help them remember the
client’s affect and emotion consistently (consistency helps memory). Other words
that can be helpful to describe interactive clinical process are: a) explore,” which
means talking about a specific subject, b) “address,” which means going into fuller
depth regarding the impact of the specific subject on the client’s life or issue, and c)
“process,” which means utilizing abreactive clinical interventions to resolve emotional
blockages regarding a specific clinical theme.

.
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4.11 Documenting Progress Notes
Consider the following sequential components:
!

1. - Includes the use of “memory” words involving affect and emotion for easier recall
when read.
2. - Involves developing a personal vocabulary for identifying affect and emotion.
3. - Incorporates the following words: “explore,” address, and process to denote
process.
!

Step 3: Condense
Create a sentence that condenses each segment of the session. For example, “client
explored abandonment and betrayal,” or “client addressed conflict with spouse, or client
processed issues of abusive childhood”. The clinician can use one sentence to identify
each important segment of the therapy session. As the clinician develops greater
familiarity with this process, he or she will develop the style that fits his or her needs.
Perfection is not necessary; being reasonable and prudent documentation is important.
Using the descriptive words described in step 2 can help the clinician document the
process that took place in the session.
!

Consider the following sequential components:
!

2. - Identify a segment of the session and condense it into a personally meaningful
sentence.
3. - Practice continuously.
.

.
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4.11 Documenting Progress Notes
Step 4: Connect
!

Using the vignette in Step 1, a condensed sentence for segment # 1 would read,
“Client explored spousal conflict regarding finances with resulting mutual criticism.”
Segment # 2 could be addressed in the following manner, “Client is fearful of
expressing violence when criticized.” Segment # 3 can be written in this manner,
“Client explored his emotional reactivity, parental criticism, and associated beliefs of
being a failure.” The complete and condensed entry would read as follows: “Client
explored spousal conflict regarding finances with resulting mutual criticism. He’s fearful
of expressing violence when criticized. He explored his emotional reactivity, parental
criticism, and associated belief system of being a failure.”
!

Since the client only talked about his emotional issues, we confine the description to
“explore.”
!
!
!
!
!
!
!
.

.
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4.11 Documenting Progress Notes
Consider the following sequential steps:
!

• Avoid extraneous data. Since privilege doesn’t exist when an emotional injury is the
cause of a legal action, keeping minimal yet thorough records protects the
clinician and the client. Subpoenaed records are also not protected by privilege.
The
written entry is concise and complete. Rather than being time-consuming, this
•
method becomes time-effective.
• Document the process of treatment. All the important elements of the session are
present including progress of treatment and noted affect/emotion.
• The clinician can review the information and recall the essence of the session.
Using this repeatable language conveys information to the clinician when its
necessary to recall what transpired and the nature of the session.
!
!
!
!
!
!
!

.

.

107

411 Documenting Progress Notes
Benefits of This Approach
!

The clinician avoids including extraneous clinical information, which could be
injurious to the clinician or client should the records be subpoenaed.

•

!

This approach allows the clinician to control the flow of information in a legal
case.

•

!

The entries are concise and functionally complete.

•

!

Documenting information is time-effective.

•

!

The clinician documents the complete process of treatment. All the necessary
elements of the session are present.

•

!

The therapist can review all documented information and recall the essence
of the session. By using repeatable language and structure, the clinician can
recall the nature of the session and what transpired. The therapist will also
have the other components of mental health records at his or her disposal to
recapitulate clinical information when needed.

•

!
•

Most importantly, the clinician’s records will meet the standard of care.
!
.

.

4.12 Documenting the Confidentiality
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The confidentiality bind occurs when clinicians are mandated or permitted to breach
confidentiality and a client presents a danger to self and/or others. These clinical
situations include child and elder abuse reporting, Tarasoff situations and danger to
self such as suicide or a severe eating disorders.
!

Whether or not the clinician decides to breach confidentiality to protect the client from
harm to self or others, the clinician invoke the client’s, loved ones, or parents wrath, As
a result, they may initiate legal action fort failure to protect.
!

Consider the following:
!

A family seeks Joshua’s help to determine if the step-father touched his
step-daughter inappropriately while the family watched television. After
interviewing all family members, he reasoned that he lacked a reasonable
suspicion of child abuse because the incident was described by all as an
innocent touch without precedent. He documented that his professional
determination was that he wasn’t mandated to report.
!

Several years later, the two older daughters initiated legal action against
Joshua for failure to make a mandated report and thus failed to protect them
from the predatory step-father. The opposing attorney subpoenaed Joshua’s
records and, after reviewing them, decided to drop the case. Joshua’s notes
contained an important component. What was it?
!
.

.

4.12 Documenting the Confidentiality
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Before we can determine what Joshua wrote in his chart, let’s consider the
following:
!

Joshua needs to determine if he has a “reasonable” suspicion of child abuse.
He relies on his scope of competence to make this determination.
Once he made his clinical decision, he documents his rationale for making his
decision.
Joshua realized that since this was a high risk situation, he needed to clarify his
decision-making process should a legal challenge arise.

•
•
•
•

!
!
!
!
!
!

.
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The confidentiality bind can occur when clinicians are mandated or permitted to
breach confidentiality when a client presents a danger to self and/or others.
!

These clinical situations include:
!

Child and elder abuse reporting.
Tarasoff.
• Danger to self such as in suicide.
• Severe eating disorder without client cooperation to obtain medical
information.
•
•

!

Whether or not* the clinician breaches confidentiality, he or she may invoke the
anger of the client, loved ones, or parents and they may initiate legal action
because the clinician’s actions did not meet their expectations.
!

* If the clinician breaches confidentiality as mandated or permitted, the parent
or client may be very upset. CA law only provides immunity when he clinician
complies with specific legal requirements when completing the reporting
protocol.
!

If the clinician decides not to breach confidentiality, the client’s family members
may be very upset if the client ends up suffering greater harm.
.

.
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Clinicians protect themselves from this bind by documenting the client’s assessment
and diagnosis that support his or her clinical actions to protect the client. The laws
mandating breach of confidentiality requiring the protection of clients from harm have
one thing in common; they establish a clinical and behavioral threshold before a legal
breach of confidentiality is allowed or mandated.
!

For example, the law may address the protection of a client presenting harm to self
or others as in suicide. “How does the clinician determine that the legal threshold for
breaching confidentiality is met?” Consider Evidence Code 1024:
!

a) When the client’s mental or emotional state, b) is such that he or she presents a
danger of harm to self or others, c) the clinician is permitted to breach confidentiality to
protect the well-being of the client.
!

First, we assess if either the client’s mental or emotional states are perturbed. Next,
are these two states presenting agitation to the degree that it appears that the client
may harm himself or others? If so, legally we are permitted to breach confidentiality to
protect the client’s well-being.
!

We must also document how we reasoned each step we took towards making a
decision to report or not report.
!
!
.

.
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4.13 Documenting Legal Challenges
Consider the following vignette:
!

Marissa’s family is concerned about her listlessness. They set up an appointment
with a clinician to address her lack of interest and isolation. At first, she rejects
any help, however in time she begins to cooperate. Her clinician wants to help her
avoid becoming severely depressed. After a couple of months of treatment,
Marissa begins to talk about leaving treatment for good. She tells her clinician:
“I’m ready to move on. I don’t need to waste my family’s hard earned money. I
want to thank you for everything you’ve done and I want to say goodbye and
thank you.” She turns and asks: “Will God forgive those who kill themselves?
Don’t worry, I won’t.” The clinician is perplexed and doesn’t know what to do.
!

This clinical scenario becomes a high-risk issue when Marissa’s potential of harm to self
becomes real. Marissa’s clinician faces a situation where she must determine (diagnose)
if Marissa will potentially harm herself and thus decide to breach confidentiality.
Regardless of the outcome of her clinical decision, the clinician may face a lawsuit. On
the one hand, if Marissa was determined to die and the clinician thwarted her plans,
Marissa can sue her for breaching confidentiality even though the clinician’s intent was to
protect her. On the other hand, if the clinician determined that Marissa’s mental condition
did not warrant breaching confidentiality and Marissa were to die, her parents would likely
sue her for failure to protect their daughter. I identify this bind as the “confidentiality bind;”
regardless of whether or not clinicians breach confidentiality as mandated or permitted by
law, they are vulnerable to a lawsuit.
!
.
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4.13 Documenting Legal Challenges
Consider a continuation of the previous vignette:
!

Scenario # 1 - Marissa’s clinician determines that the last statement Marissa made
means that she’s ending all relationships and will kill end her life shortly. She calls
the local psychiatric assessment team and tells them to assess her client for
possible suicide. Marissa becomes incensed that her clinician breached her
confidentiality without reason after trusting her deeply. She accuses the clinician
of unprofessional conduct and the clinician faces a possible investigation by her
licensing board for inappropriate breach of confidentiality.
!

Scenario # 2 - Marissa’s clinician determines that she’s chosen to end treatment
and that she has every right to do so. Since the clinician determines that Marissa
doesn’t present a danger to self, she doesn’t need to take action to protect her
from harm. The clinician ends the professional relationship. A week later, she
finds out that Marissa killed herself. Now, she’s facing a malpractice lawsuit from
her family for failure to protect their daughter from harm to self.
!

This is the point where the clinician becomes mired in the “confidentiality bind.” If she
breaches confidentiality, she can face legal action. If she doesn’t breach confidentiality,
she can also face legal action. How can she extricate herself from this bind? Making the
“right” choice won’t help because this depends on an “all-or-nothing” approach. Instead,
the solution lies in documenting how the clinician reasoned whether the client’s mental or
emotional state plus noted risk factors indicated that a danger to self exists and the steps
she carried out to manage the client’s safety based on her reasoning.
!
.
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4.13 Documenting Legal Challenges
Defining the Protective Steps
!

The clinician documents his or her assessment of the presenting high risk
challenge. This includes observation of the client’s behavior related to harm to self/
others, results of relevant psychometric testing (BDI and MSE), documenting a
history of previous attempts of harm to self/others, family history of harm to self/
others, and current risk factors. The following steps outline the process of
documenting legal challenges:
!

• State risk factors and clinical behaviors indicating possible harm to self/others.
• Identify client statements indicating possible harm to self/others.
• Describe plan, weapon and specific act to carry out a potential harm to self/
others.

• Describe clinical interventions attempting to prevent possible harm to self/others.
• State the mental health law addressing mandated or permitted breach of
confidentiality to manage harm to self/others.

• Describe the client’s mental status and emotional state indicating risk of harm to
self/others and relate it to previous assessment tools.

• Support the client’s mental status and emotional status with appropriate
psychometric tests.

• Describe the rationale used to protect the client and/or others from harm to self/
others.
• State how all applicable mental health laws were carried out.
.
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4.13 Documenting Legal Challenges
Documentation a of Legal Challenge
!

Mr. Doe has been struggling with feelings of despair to the point that he is unable to
manage these. Since his wife died last year, he’s been falling into a deep depression.
His psychiatrist continues to monitor his medications. He’s finally told his clinician that
he doesn’t have any reason to live.
!
11-29-2006: Mr. Doe reported that his feelings of despair (1) are becoming more intense (1) and
that he is afraid that he can’t handle them (1). He states: “I don’t have a way out of his problem
except to end it (1). I am ready to die (1) to stop these horrible feelings. Life doesn’t matter
anymore (1).” He states he has a gun (1) and will end his misery (1) when he goes home (1). I
reminded him of his “no-suicide” contract, his connection with his family and friends, and that once
he kills himself there is no return (2). I asked him to have himself admitted to the hospital (2) under
his own volition and he refused (1). Under the present circumstances, my clinical impression (3) is
that his current mental and emotional state (3) are such that he presents a danger to self (3) and
without appropriate intervention (3) he could commit suicide immediately (3). California Evidence
Code 1024 permits me to breach Mr. Doe’s confidentiality (4) after having assessed his mental
state (see Beck Depression Inventory and Mental Status Exam (4) dated: 11/29/06). Therefore, I
have called his son and disclosed (5) Mr. Doe’s present mental state (5) to him. I have called the
Psychiatric Assessment Team (5) for an evaluation in my office for possible involuntary
hospitalization as permitted by California Welfare and Institutions Code 5150. After the evaluation,
the PAT Team decided to hospitalize him because he presented a danger to self (6). (Clinician’s
signature).
.

!
1 = Risk Factors, 2 = Clinical Interventions, 3 = assessments, 4 = Rationale for Legal Decisions,
5 = Clinical Steps to Address Legal Requirements, 6 = Outcome

.
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4.13 Documenting Legal Challenges
Vignette B - Mr. Doe
!

11-29-95: Mr. Doe stated that his feelings of despair are becoming more
tiresome and that at times he feels “down.” He states that there are times when
it seems that he doesn’t have a way out of his problems, however he loves his
son and doesn’t want to hurt him. He states he is not ready to die to stop the
difficult feelings. He said that he has thought about owning a gun but that he
won’t kill himself because he doesn’t want to leave a mess for his family. I
reminded him that he had a lot to live for, his connection with his family and
friends, and that if he were to kill himself there would be no return. I asked him
to call me every day, and if necessary, I would see him every day. He replied
that it wasn’t necessary. My clinical impression is that his current mental state
is such that he does not present a danger to self and his behaviors do not meet
the threshold established by California Evidence Code 1024 supported by the
MSE and Beck Depression Inventory. Therefore, I will continue to monitor him
for possible symptoms indicating harm to self and continue to consult with his
psychiatrist. His son and his extended family will monitor him regularly and
inform me of any suspect behavior. (Clinician’s signature).
!
!
!
!
!
!
.
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4.13 Documenting Legal Challenges
Clinician’s notes: 00-00-0000: Mr. Doe reported that his feelings of despair (1)
are becoming tiresome (1) and that he feels trapped (1). However, he states
that he loves his son and doesn’t want to hurt him (1). He says that he’s not
ready to die (1) to stop these difficult feelings (1).” He states he has thought of
purchasing a gun (1) and doesn’t want to end his difficult life because he loves
his family and doesn’t want to leave them a mess (1). I reminded him that he
had lots to live for, his connection with his family and friends, and that once he
kills himself there is no return (2). I asked him to call me daily (2). Under the
present circumstances, my clinical impression (3) is that his current mental and
emotional state (3) are such that he doesn’t presents a danger to self (3) and
that he doesn’t meet the threshold to breach his confidentiality under California
Evidence Code 1024 (4) after having assessed his mental state (see Beck
Depression Inventory and Mental Status Exam (4) dated: 11/29/06). Therefore,
I have set up biweekly appointments and daily telephone contact(5). Mr. Doe
will set up an appointment with his psychiatrist for medication evaluation (5). He
appears cooperative and participatory in this process and glad that his family
will participate in monitoring him (6). (Clinician’s signature).
!

Key: 1 = Risk Factors, 2 = Clinical Interventions, 3 = assessments, 4 =
Rationale for Legal Decisions, 5 = Clinical Steps to Address Legal
Requirements, 6 = Outcome
.
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4.14 Documenting a Discharge Summary
The clinician writes discharge summaries when the client completes the goals
of treatment as established in the treatment plan or when the treatment ends
early due to lack of client cooperation. The discharge summary documents the
manner in which both parties ended the professional relationship. When used
appropriately, the clinician formalizes the end of the professional relationship.
This is helpful in case the client harms him/herself after the relationship ends.
This establishes that the clinician did not abandon the client and that the clinician
isn’t responsible for a client’s actions of harm after the professional relationship
ends.
!

Sample Discharge Summary
!

.

Napoleon achieved completion of his goals in treatment and states that
he no longer feels depressed or suicidal. He states that he has
reconnected with Josephine, reconnected with his supporters in France,
is eating and sleeping well, and has accepted that he won’t be emperor of
France. He states that he is no longer taking medication for depression
and that he has maintained his stability for over one year. He states that
his exile in St. Helena provides him a small pension. We have addressed
termination and he states he feels confident in being able to maintain a
positive outlook on life without additional counseling. We have both
agreed that he can return at any time to address future presenting issues
should he require help. My professional duty has ended. Case closed.
(Clinician’s Signature)

.
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!

Vignette 1 A: Documenting Chief Complaint and Scope of Practice
Mr. James, 27 year-old male, comes to see a clinician because he is
having difficulty saying “no” to his mother. He recently received an
excellent job offer in another city and he wants to accept it. However, he
feels guilty leaving his widowed mother alone. He still lives at home and
she takes care of his daily upkeep. He doesn’t date much because she
doesn’t approve of his choice of women. He tells the clinician that the
women he brings home are never good enough for her. He wants to learn
now to stop feeling guilty and start living his own life rather living than
the life his mother wants him to have.
!
!
!
!
!
!
!
!
!
!
.
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!

(Date of session) An MFT would write: 27 year old male living at home with
widowed mother, seeks help to establish appropriate boundaries with
mother and address how he relates to her (1 & 2 below. Notice that grammar
can be compressed ). An LCSW would write: 27 year old male living at home
with widowed mother, seeks help to establish appropriate boundaries with
mother and address psychosocial adjustments (1 & 2 below). An LPCC
would write: 27 year old made living at home with widowed mother seeks
help to remediate life issues. defining Medical history is recent and negative
(3). Mental Status Exam (4/11/11) is within normal limits (4). He presents
relational anxiety during the last six months (5 & 6). He signed informed
consent (7). No previous history of therapy (8). Psychosocial stressors
include recent job offer and potential separation from his mother (9).
Discussed the possibility of eventually inviting his mother to future
treatment. (Therapist’s signature).
!

Code: , # 1 Presenting Issue, # 2 Scope of Practice, # 3 Medical History, # 4
Psychometric Testing Results, # 5 Presenting Behaviors, # 6 Duration of
Presenting Clinical Behaviors, # 7 Consent to Treatment, # 8 History of Previous
Treatment, # 9 Psychosocial Stressors, # 10 Discharge Summary
!
!
!
.

.
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Vignette 1 B: Psychometric Assessment
!

A 27 year-old male comes to see a clinician because he is having
difficulty saying “no” to his mother. He recently received an excellent job
offer in another city and he wants to accept it, however, he feels guilty
leaving his widowed mother alone. He still lives at home and she takes
care of his daily upkeep. He doesn’t date much because she doesn’t
approve of his choice of women. He tells the clinician that the women he
brings home are never good enough for her. He wants to learn now to
stop feeling guilty and start living his own life, rather living than the life
his mother wants him to have
!

Mental Status Exam
!
Appearance: Neat and well-dressed.

Behavior: Anxious, nervous, guarded and
meticulous.
Emotion/Affect: Anxious/moderately constricted
Orientation: Time, Person, and Place
General Intellectual Abilities: Above average
Insight: Good

Speech: Rapid.
Thought Processes: Linear and obsessive.
Memory: Short and long term - intact
Judgment: Poor
!
Recommendations: Refer to psychiatrist for assessment -possible medication for anxiety. Client
doesn’t require Beck Depression Inventory due to lack of depressive symptoms.

.
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Vignette 1: Consultation
!

Date of Consultation: Today

Client’s Name: Mr. James

!

Reason for Consultation: Psychiatric Consultation for Anxiety Medication
!

Findings: After obtaining consent to release information, I provided psychiatrist
with personal and family information, behavioral symptoms and degree of
anxiety for psychotropic medication. Psychiatrist will forward results of the
evaluation.
!

!

.

Vignette 1: Diagnosis: Adjustment Disorder with Anxiety, None Present,
Hypertension, Parental conflict, new job outside of area,
limited social life, GAF this year: 78, GAF last year: 83

.
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Vignette 1: Treatment Plan
!
Crisis Issues:
None Present
!
Initial Phase:
!
Goals:
Complete assessments
Complete referrals
!
Objectives:
Refer to psychiatrist
Consult with physician
Complete MSE
Middle Phase:
Goals:

Objectives:

Address anxiety
Educate about appropriate mother- adult son relationship
Address adult dependency
Teach appropriate boundary setting
Use cognitive-behavioral methods to reduce anxiety
Use (a) Minuchin model to educate about appropriate parent/adult son
relationship and setting appropriate boundaries
Invite son and mother to family therapy to address and process dependency

.
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Ending Phase:
!
Goals:
Prepare for termination
!
Objectives: Discuss and process completed goals
Define possible therapy available if needed
!
Vignette 1: Progress Notes
!
# 1) At the second visit, Mr. James tells you that his anxiety stems from wanting to leave his
mother’s side and go to his new job yet he can’t because he feels guilty leaving her alone.
! Entry: Mr. James struggles between staying with his mother or leaving for a desired job. His
guilt interferes with his ability to make an appropriate decision.
!# 2) Mr. James, explores his feeling of guilt and realizes that his life is his own just as his
mother had her life. The psychiatrist left a message indicating that a mild anti-anxiety
medication will suffice for Mr. James.
!Entry: Psychiatrist will prescribe mild anti-anxiolytic medication. Client acknowledges that his
life and his mother’s are separate.
# 3) Mr. James wants to go to his new job and wants to make sure his mother is comfortable
after he leaves. He indicates that he can set healthy and gently boundaries with his mother.
!Entry: Client practiced “I” statements and setting appropriate boundaries. He was able to state
his concerns clearly. He has decided to leave this city for his new job and also make sure that
his mother is safe and comfortable.
.
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!
!

Vignette 1: Discharge Summary
!

Mr. James completed the goals of therapy. He states he feels invigorated and
can place boundaries with his mother appropriately and sensitively. We agreed
that he could return at anytime for treatment. Case closed.
!
!
!
!
!
!
!
!
!
!
!
!
!
.

.

126

4.16 Computerized Records
Computerized records can facilitate writing and keeping records. However, they
can be extremely problematic for clinicians as follows:
a) Word processing computer files can’t protect client confidentiality. If the
opposing attorney subpoenas the printed client records and suspects that the
date of writing postdates the actual date of creation, he or she can subpoena
the whole drive to determine the creation of the records. This action allows the
examiner to determine the identity of the clinician’s clients.
b) If the computer requires repair, the repairs technician can also have access
to the files containing the identities of all the clients.
c) To protect client files, the clinician should use a dedicated software program
exclusively made for psychotherapy, have an internal password that locks the
date and time, “fixes” any client information preventing deleting or editing. If the
entry requires additional information, a separate “Append” window serves this
purpose. In case a subpoena is issued, an export/import feature allows a single
client file to be provided to the opposing attorney without revealing the names
of other clients.

.

.

127

From Me to You!

Congratulations!

.

.
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When You Know This is Coming At You
!

!

!

!

You have a choice:!
1) Pretend that nothing will happen to
you.!
or!
.

.
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Your Choice is This:

.

.
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This!
FCGT@FGROSSO.COM
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